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DISCLAIMER
The materials provided in this webinar are for general 
informational and educational purposes only, intended to make 
officers and administrators in New York aware of the new 
legislation and the possible impact on police operations. The 
materials are not intended to be and should not be considered 
legal advice or opinions. You should not act upon any 
information presented without first seeking legal counsel on 
your specific matter. This presentation is being recorded on 
July 30, 2020. 
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TODAY’S PRESENTERS

CHIEF (RET.) 
MICHAEL RANALLI
Program Manager II, Lexipol
Legal Advisor, NYSACOP

CHIEF PATRICK PHELAN
Greece (NY) Police Department
President, NYSACOP
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THE “ERIC GARNER 
ANTI-CHOKEHOLD ACT”
• Aggravated strangulation occurs when a police officer:

1. Commits criminal obstruction of breathing 
or blood circulation, OR

2. Uses a chokehold or similar restraint
• And causes serious physical injury or death to 

another person
• Class C violent felony
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THE “ERIC GARNER 
ANTI-CHOKEHOLD ACT”
• Two ways this offense can be committed:

1. With the INTENT to impede normal breathing or 
blood circulation, applies pressure on the throat 
or neck or blocks the nose or mouth

2. Applies pressure to the throat or windpipe in a 
manner that may hinder breathing or reduce 
intake of air

• One requires a culpable mental state; the other 
does not
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THE “ERIC GARNER 
ANTI-CHOKEHOLD ACT”
• Effective immediately upon signing
• Article 35 Justification can still apply
• Training implications:

1. All neck restraint components eliminated in any 
NYS curriculum

2. Training should cover statute and techniques to 
avoid neck area

3. Officers need to watch out for each other in any 
type of struggle and intervene
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DISCIPLINARY RECORDS: 
REPEAL OF CRL § 50-A
• Effective immediately upon signing
• Modifies the laws pertaining to Freedom of 

Information Law (FOIL) requests to add 4 new 
definitions in subsections:
✓ Law enforcement disciplinary records
✓ Law enforcement disciplinary proceeding
✓ Law enforcement agency
✓ Technical infraction
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TYPES OF RECORDS INCLUDED

• Complaints, allegations, and charges against an 
employee

• Name of the employee complained of or charged
• Transcript of any disciplinary trial or hearing, including 

any exhibits introduced at such trial or hearing
• Disposition of any disciplinary proceeding
• Final written opinion or memorandum supporting the 

disposition and discipline imposed
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ADDITIONAL DEFINITIONS
• Disciplinary proceeding –any investigation and any 

subsequent hearing or disciplinary action

• Law enforcement agency  
✓ Police agency 
✓ Department of the state or any political subdivision
✓ Sheriff's department
✓ Department of corrections and community supervision 
✓ Local department of correction
✓ Local probation department
✓ Fire department
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ADDITIONAL DEFINITIONS

• Technical infraction – A minor rule violation solely 
related to the enforcement of administrative 
departmental rules that 

a) do not involve interactions with members of the public;
b) are not of public concern; and
c) are not otherwise connected to such person's 

investigative, enforcement, training, supervision, or 
reporting responsibilities
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INFORMATION THAT 
CAN BE REDACTED
• Medical history of an officer, but NOT including records 

obtained during the investigation of misconduct

• Various types of information of officer/family member: 
addresses, phone #’s, personal emails, complainant or 
other person named in a discipline record, SSNs, EAP or 
mental health service UNLESS it is mandated by a 
disciplinary proceeding

• Technical infractions
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DISCIPLINARY RECORDS: 
ISSUES AND CONSIDERATIONS

• FOIL, as amended, will now govern the release of 
police disciplinary records along with some of 
the past precedent

• Records that pertain to the performance of 
official duties are generally available for 
disclosure 

• Prior opinions also held that unfounded and/or 
dismissed charges are similarly not subject to 
disclosure – as well as recent opinion
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DISCIPLINARY RECORDS: 
ISSUES AND CONSIDERATIONS

• Internal affairs files will need to be subjected to 
careful review and redaction 

• Must preserve what you have in your possession

• Administrators MUST consult with local legal 
counsel before doing anything with the records

• FOIL decisions are subject to review in an Article 
78 proceeding
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MEDICAL ATTENTION FOR 
PERSONS UNDER ARREST

• Person is under arrest or otherwise in the custody of a 
police officer

• Duty to provide attention to the medical and mental 
health needs

• And obtain assistance and treatment of such needs, 
which are reasonable and provided in good faith under 
the circumstances
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MEDICAL ATTENTION FOR 
PERSONS UNDER ARREST

If not provided, and as a result the person suffers 
serious physical injury or significant exacerbation of an 
injury or condition:

✓ Shall have a cause of action against the officer or 
entity

✓ Allows for awarding of attorney fees in addition to 
any actual damages awarded
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ISSUES AND CONSIDERATIONS
• Creates questions that will have to be decided by case law:

1. What does “otherwise in custody” mean? 
2. What will satisfy “provide attention to the mental health 

needs of such person”?
3. Officers are not trained or qualified to diagnose whether 

someone is mentally ill – what standard will be applied?
4. What if there are no mental health services available and no 

further legal reason to hold a person in custody?

• Documentation will be critical
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“NEW YORKERS RIGHT 
TO MONITOR ACT”
• Person not in custody or under arrest has a right to 

record law enforcement activity and maintain 
custody and control of the recording and the device

• A person in custody or under arrest does not, 
because of that status alone, forfeit the right to 
have a recording or recording device

• Should not be construed to allow a person to 
physically interfere with officers
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UNLAWFUL INTERFERENCE 
WITH RECORDING

• Intentionally preventing the recording

• Threatening a person for recording

• Commanding the person to stop when they otherwise 
have the right to record

• Stopping, seizing, searching, ticketing or arresting a 
person for recording

• Unlawfully seizing property without the person’s consent
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“NEW YORKERS RIGHT
TO MONITOR ACT”

• Allows for the awarding of attorney fees as well as 
damages

• 3-year statute of limitations

• In addition to all other claims under NY law, local law or 
federal law
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ISSUES AND CONSIDERATIONS

• May encourage persons and groups to make a 
concerted effort to get officers to violate this law

• There will be many issues of fact to litigate as to what 
comprises a “threat” or a “command” – exact language 
used will be important

• Potential of attorney fees will once again encourage 
litigation

• Once again, officers much watch out for each other and 
intervene if safe and feasible to do so
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LAW ENFORCEMENT 
MISCONDUCT OFFICE
• New office under the OAG effective April 1, 2021
• Can receive and investigate claims from any source or 

upon their own initiative 
• Requires every officer or employee to promptly report 

“any information concerning corruption, fraud, use of 
excessive force, criminal activity, conflicts of interest or 
abuse by another officer or employee”

• Knowing failure to report is cause for removal from 
office or employment
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LAW ENFORCEMENT 
MISCONDUCT OFFICE
• The OAG should notify agency head of any complaints, 

but it still allows persons to bypass a PD completely
• The staffing necessary to fulfill this role will be 

overwhelming 
• Literal reading requires EVERY officer with knowledge of a 

qualifying offense to report it to the OAG or face potential 
termination. What standard will apply – subjective or 
objective?

• If CEO receives 5 complaints from 5 or more individuals 
regarding at least 5 separate incidents on one officer within 
2 years – must report it to the misconduct office
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OFFICE OF SPECIAL INVESTIGATION
• New office within the OAG effective April 1st, 2021
• Will investigate and prosecute alleged criminal offenses 

committed by police officers
✓ Whether on or off duty
✓ Concerning any incident involving the death of a person, 

whether in custody or not, that is caused by an act or 
omission of the officer 

✓ In which the OAG determines there is a question as to 
whether the death was caused by that act or omission

• OAG will conduct full investigation, have full subpoena power 
and must post reports of all investigations
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EXECUTIVE ORDER #203
Requires local governments with police agencies to:
• Perform a comprehensive review of, and develop a plan to 

improve, current:
✓ Police force deployments
✓ Strategies, policies, procedures and practices

• For the purposes of: 
✓ Addressing the needs of the communities served
✓ Promoting community engagement to foster trust, fairness 

and legitimacy
✓ Addressing any racial bias and disproportionate policing of 

communities of color
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EVIDENCE-BASED 
POLICING STRATEGIES
• Use of force policies, guidelines and standards 
• Procedural justice strategies
• Implicit bias awareness training
• De-escalation training and practices
• Law enforcement-assisted diversion programs
• Restorative justice practices
• Community-based outreach and conflict resolution 
• Problem-oriented policing
• Crime prevention through environmental design
• Violence prevention and reduction interventions
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REQUIRED STAKEHOLDERS

• Police department membership and leadership
• Members of the community, with emphasis in areas 

with high numbers of police/community interactions
• Interested non-profit and faith-based community  

groups
• District Attorney
• Public Defender
• Local elected officials   
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PURPOSE OF THE PLAN

• Modernize deployments, policies, procedures
• Tailor practices to the needs of the community
• Improve police/community relationships
• Promote accountability and transparency
• Reduce racial disparities in policing
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PLAN REQUIREMENTS

• Must be offered for public comment
• Must be presented  to the local legislative body 
• Ratification/adoption must take place by April 1, 2021
• Certification must be presented to the Director of the 

Division of Budget 
• Future grants may be conditioned upon the filing of the 

certification



29

SUGGESTIONS

• Mental health response – engage county mental health 
director and service providers

• Training practices and methods
• Goals and objectives of agency – specifically as applied 

in enforcement activity
• Supervisory practices – critique/review of encounters?
• Communication practices – e.g. traffic stops – are 

officers creating conflict that does not need to exist?
• Review of warrant policies and practices – no-knock and 

dynamic entries
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KEY TAKEAWAYS

• Lots of changes coming
• Much still to be determined/litigated
• Operating in a new era of scrutiny
• Good policy, documentation and training are essential
• Lexipol and NYSACOP are here to help!
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QUESTIONS?

webinars@lexipol.com
https://info.lexipol.com/new-york-legislative-update

MIKE RANALLI
mranalli@lexipol.com

PATRICK PHELAN
pphelan@greeceny.gov


