
  www.lexipol.com  |  844-312-9500  |  

DUTY TO INTERCEDE
August 2020

Law enforcement officers should not use unreasonable or excessive force. When they do, the public 
and law enforcement professionals expect fellow officers to step in; stop the unreasonable, excessive, 
or unnecessarily forceful act; and then notify a supervisor of the incident. This is referred to as the duty 
to intercede or intervene.

Lexipol has included the duty to intercede as a best practice in our Use of Force Policy for more than 
seven years.

Background on Duty to Intercede
The duty to intercede comes from the federal case law with an aim to protect citizens from state action 
– for our purposes, the police. The protections would be meaningless if individual actors could violate 
a person’s rights without any safeguards. One safeguard is the duty to intercede imposed upon fellow 
officers who are aware of such abuses.

An officer’s failure to intercede is likely more attributable to a function of organizational culture than 
simple disobedience to (or ignorance of) policy requirements. This decision to intercede also requires 
moral and ethical courage, something that policy can influence only to a certain degree. 

Yet, clear policy establishes the expectations, defines the conditions, and describes the responsibilities. 
Thus, regardless of an officer’s motivation to intercede or failure to intercede, a duty to intercede policy 
is important and aligned with Lexipol’s philosophy on the use of force.

Lexipol Philosophy and Policy Evolution
Lexipol’s philosophy on the use of force for over a decade is that officers must be aware of the 
limitations of their authority while recognizing and respecting the value of human life and dignity. Part 
of that philosophy is that officers have a duty to intercede and report another officer’s use of excessive 
force, even if that officer is a member of a different law enforcement agency. 

Although Lexipol’s long-standing policy on the duty to intercede is firmly grounded in case law and law 
enforcement realities, three modifications were made in July 2020 as part of our continuous quality 
review process: 

1. Expansion of the duty to intercede to situations where an officer observes unreasonable 
force by any other law enforcement officer, within or outside the agency, as well as by 
members of the agency
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2. The addition of the duty to report when observing even potentially excessive force by any officer 
or member 

3. The addition of guidelines to account for varying perspectives about the threat of the subject at 
the scene

Lexipol’s Use of Force Policy, in a section entitled Duty to Intercede and Report, provides that an 
officer “present and observing another law enforcement officer or member using force that is clearly 
beyond that which is objectively reasonable under the circumstances shall, when in a position to do so, 
intercede to prevent the use of unreasonable force. 

The requirement to report what the officer observed is addressed next. Lexipol’s policy notes: “Any 
officer/deputy who observes another law enforcement officer or a member use force that is potentially 
beyond that which is objectively reasonable under the circumstances shall report these observations 
to a supervisor as soon as feasible” (emphasis added). The reporting language is carefully worded to 
account for the fact that an officer observing, but not presently involved in the incident, may not be 
aware of all the factors surrounding the application of force. Thus, to achieve better accountability, 
the matter should be reported so a supervisor or internal affairs unit can investigate and determine 
whether the force used was objectively reasonable, given the totality of the circumstances. 

Deciding to intervene when one may not have all the information can be complex. To that end, a 
subsection, Perspective, has been added to advise officers that others may have additional information 
and different perspectives of the ongoing situation, and to consider these possibilities when deciding 
whether to intervene. For instance, an officer arriving on the scene where another officer is struggling 
with a person will likely not immediately have enough information available to draw conclusions as to 
whether the initial officer’s actions are reasonable and whether the initial officer may reasonably believe 
there is an ongoing threat.  

This guidance on perspective is supported by current case law, which accounts for the realities of 
multiple officers responding to situations at different times and having varying degrees of information. 
For example, the courts in the 2nd Circuit of the Federal Court of Appeals have used this test: “Liability 
[for failure to intercede] may only attach when (1) the officer had a realistic opportunity to intervene 
and prevent the harm; (2) a reasonable person in the officer’s position would know that the victim’s 
constitutional rights were being violated; and (3) the officer does not take reasonable steps to 
intervene”¹  (emphasis added). Further, “a police officer cannot be held liable for damages for failure 
to intercede unless such failure permitted fellow officers to violate a suspect’s ‘clearly established 
constitutional rights’ of which a reasonable person would have known”²  (emphasis added).

¹Jean-Laurent v. Wilkinson, 540 F.Supp.2d 501 (S.D.N.Y. 2008)
²Ricciuti v. N.Y.C. Transit Authority, 124 F.3d 123 (2nd Cir. 1997) (emphasis added). Some additional court findings related to an 
officer’s responsibility, and liability for failing to act, are included here as reference: “We hold that a corrections officer’s failure to 
intervene in a beating can be the basis of liability for an Eighth Amendment violation under section 1983 if the corrections officer 
had a reasonable opportunity to intervene and simply refused to do so.” (Smith v. Mensinger, 293 F.3d 641, 650 (3d Cir. 2002)); To
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Additional Guidance 
These are extremely fact-specific scenarios that are ripe for training. Therefore, in addition to policy 
language, Lexipol reinforces the duty to intercede in Daily Training Bulletins. As noted above, though, 
whether an officer intervenes in an incident is fact-specific and requires alignment among policy, 
training, and the individual culture of each specific agency.

Note: Agencies that subscribe to Lexipol policy content may have policy content that differs from the content referred 
to here. Lexipol subscribers receive policy content that incorporates state-specific legal and regulatory requirements. 
Also, each subscriber is encouraged to customize policy content to ensure it is applicable, practical, and functional for 
their agency as well as to ensure it meets the unique needs of their department and their community.

succeed on a theory of bystander liability, a plaintiff must demonstrate that a law-enforcement officer “(1) [knew] that a fellow 
officer [was] violating an individual’s constitutional rights; (2) ha[d] a reasonable opportunity to prevent the harm; and (3) cho[se] 
not to act.” (Stevenson v. City of Seat Pleasant, MD, 743 F.3d 411, 416-17 (4th Cir. 2014)); The district court correctly held that 
an officer who is present at the scene and does not take reasonable measures to protect a suspect from another officer’s use 
of excessive force may be liable under section 1983 (Harris v. Chanclor, 537 F.2d 203, 205–06 (5th Cir. 1976); Smith v. Dooley, 
591 F.Supp. 1157, 1168 (W.D.La.1984), aff’d, 778 F.2d 788 (5th Cir. 1985); see also Gaudreault v. Municipality of Salem, Mass., 923 
F.2d 203, 205 n. 3 (1st Cir.1990), cert. denied, 500 U.S. 956, 111 S.Ct. 2266, 114 L.Ed.2d 718 (1991)); Generally speaking, a police 
officer who fails to act to prevent the use of excessive force may be held liable when (1) the officer observed or had reason to 
know that excessive force would be or was being used, and (2) the officer had both the opportunity and the means to prevent the 
harm from occurring (Turner v. Scott, 119 F.3d 425, 429 (6th Cir. 1997)); Even as a bystander, (the officer) can be held liable under 
section 1983 if (the plaintiff) can show that (the officer) (1) had reason to know that a fellow officer was using excessive force or 
committing a constitutional violation, and (2) had a realistic opportunity to intervene to prevent the act from occurring (Lewis v. 
Downey, 581 F.3d 467, 472 (7th Cir. 2009)); Even if a single deputy’s use of force was not excessive, “a law enforcement official 
who fails to intervene to prevent another law enforcement official’s use of excessive force may be liable under section 1983.” (Mick 
v. Brewer, 76 F.3d 1127, 1136 (10th Cir. 1996)); “The law of this circuit is that ‘an officer who is present at the scene and who fails 
to take reasonable steps to protect the victim of another officer’s use of excessive force, can be held liable for his nonfeasance.’” 
(quoting Skrtich v. Thornton, 280 F.3d 1295, 1302 (11th Cir. 2002)). These allegations, if true, are sufficient to establish a 
constitutional violation that would have been reasonably known to the Defendants (Dukes v. Miami-Dade County, 232 Fed. Appx. 
907, 913 (11th Cir. 2007)).


